
BERNARDS TOWNSHIP 
ZONING BOARD OF ADJUSTMENT 

MINUTES v2 

Regular Meeting 

September 8, 2021 

CALL TO ORDER 

Vice Chairwoman Genirs called the meeting to order at 7:31 PM. 

FLAG SALUTE 

OPEN PUBLIC MEETINGS STATEMENT – Chairman Breslin read the following statement: 

“In accordance with the requirements of the Open Public Meetings Law, notice of this meeting of the Board of 

Adjustment of the Township of Bernards was posted on the bulletin Board in the reception hall of the Municipal 
Building, Collyer Lane, Basking Ridge, New Jersey, was sent to the Bernardsville News, Whippany, NJ, and the 

Courier News, Bridgewater, NJ, and was filed with the Township Clerk, all on January 7, 2021 and was 
electronically mailed to all those people who have requested individual notice. 

The following procedure has been adopted by the Bernards Township Board of Adjustment.  There will be no new 
cases heard after 10:00 PM and no new witnesses or testimony heard after 10:30 PM. 

ROLL CALL: 

Members Present: Baumann, Cambria, Genirs, Kraus, Pavlosky, Pochtar, Tancredi 

Members Absent: Breslin 
Also Present: Board Attorney, Steven K. Warner, Esq.; Township/Board Planner, David Schley, PP, AICP; 

Board Engineer, Thomas Quinn, PE, CME; Board Secretary, Cyndi Kiefer 

On motion by Ms. Pochtar, seconded by Mr. Tancredi, all eligible in favor and carried, the absence of Mr. Breslin 
was excused. 

APPROVAL OF MINUTES 
August 4, 2021 – Regular Session – On motion by Mr. Tancredi, seconded by Mr. Kraus, all eligible in favor and 

carried, the minutes were adopted as drafted. 

APPROVAL OF RESOLUTIONS 
Caesar, Albert & Stephanie; Block 5302, Lot 3; 24 Post Terrace; ZB21-022 (approved) – Ms. Baumann moved 
approval of the resolution as drafted.   Mr. Tancredi seconded. 

Roll call: Aye: Baumann, Cambria, Genirs, Kraus, Pochtar, Tancredi 
Nay: NONE 

Ineligible: Pavlosky 
Motion carried. 

Weisfelner, B./Jackson, R.; Block 9501, Lot 37; 22 High Meadow Road; ZB21-019 (approved) - Mr. Kraus moved 
approval of the resolution as drafted.  Ms. Pochtar seconded. 

Roll call: Aye: Baumann, Cambria, Genirs, Kraus, Pochtar, Tancredi 
Nay: NONE 

Ineligible: Pavlosky 

Motion carried. 

Fabian, Matthew & Michelle; Block 6902, Lot 14; 20 Addison Drive; ZB21-021 (approved) - Ms. Pochtar moved 
approval of the resolution as drafted.  Mr. Kraus seconded. 

Roll call: Aye: Cambria, Genirs, Kraus, Pochtar 

Nay: NONE 
Ineligible: Baumann, Pavlosky, Tancredi 
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Motion carried. 

Verb, G./Williams-Verb, C.; Block 11501, Lots 11 & 12; 33 Long Road; ZB21-024 (approved) – Mr. Tancredi 
moved approval of the resolution as drafted.  Mr. Kraus seconded. 

Roll call: Aye: Baumann, Cambria, Genirs, Kraus, Pochtar, Tancredi 
Nay: NONE 

Ineligible: Pavlosky 

Motion carried. 

Utz, John W.; Block 11102, Lot 3; 33 Rickey Lane; ZB19-001 (WITHDRAWN without prejudice) - Ms. Pochtar 
moved approval of the resolution as drafted.  Ms. Baumann seconded. 

Roll call: Aye: Baumann, Cambria, Genirs, Kraus, Pavlosky, Pochtar, Tancredi 

Nay: NONE 
Motion carried. 

Pyramid Healthcare Inc.; Block 2401, Lot 4; 170 Mt. Airy Road; ZB21-025 (WITHDRAWN without prejudice) – 

Mr. Tancredi moved approval of the resolution as drafted.  Ms. Baumann seconded. 

Roll call: Aye: Baumann, Cambria, Genirs, Kraus, Pavlosky, Pochtar, Tancredi 
Nay: NONE 

Motion carried. 

PUBLIC HEARING (continued from 06/09/2021) 
Kenken LLC; Block 1805, Lot 42; 1 Brownlee Place; Preliminary/Final Site Plan, Floor-Area-Ratio, Use Variance; 

Bulk Variances, Exceptions; ZB21-014 

Present: Jason R. Rittie, Esq., Attorney for the Applicant 
Kenneth J. Fox, AIA, PP, Architect and Planner for the Applicant 

Ricky C. Pennisi, Applicant 

Jason R. Rittie, Esq., attorney with the firm of Einhorn, Barbarito, Frost, Botwinick PC, Denville, NJ, entered his 

appearance on behalf of the Applicant.  He gave a brief description of the two (2) principal buildings on the 
subject property, noting that no work is proposed for the building in the front.  The Applicant is proposing to 

construct a two-story addition, façade changes and site plan modifications to the building towards the rear which 
will be used as a pizzeria delivery restaurant.  Mr. Rittie summarized the relief required adding that although 

restaurants are permitted in the B-1 Village Business Zone, the ordinance does not specifically permit a “delivery 
restaurant.”  He stated that he would address the need for a “d-1” use variance later in the evening should the 

Board decide that the project as proposed is not a permitted use.  Finally, Mr. Rittie declared that most of the 

bulk relief requested is preexisting and would remain unchanged. 

Mr. Warner stated that notice was sufficient and timely therefore the Board had jurisdiction to hear this 
application and reminded the witnesses and the Board’s professionals that they were still under oath.  Vice 

Chairwoman Genirs affirmed that the three (3) Board members who were absent during the first hearing on 

06/09/2021 had viewed the video and were therefore eligible to vote. 

Ricky C. Pennisi, owner of the subject property for 21 years, stated that currently, the building to the rear of the 
property is an ice cream shop called “Ava’s Homemade Ice Cream” and he proposes to replace that with a family 

run pizzeria.  Pizza would be available for takeout and delivery only, with a takeout window facing East Henry 

Street and no inside seating for dining.  Operating hours would be seven (7) days a week, 11:00 AM to 11:00 
PM, with a maximum of six (6) employees (4 employees inside and 2 for delivery).  He stated that he did not plan 

to use delivery services such as Grub Hub or Door Dash because of the cost. 

Mr. Pennisi stated that the building to the front of the subject property is a salon called “Atelier Salon and Spa” 
and speculated that there would be minimal overlap in the hours of operation for the two (2) businesses.  

Currently, patrons of the salon can request that ice cream be delivered to them in the salon.  Mr. Pennisi affirmed 

that that practice would continue with pizzeria items and opined that this would comprise a large portion of the 
pizzeria’s business.   
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In response to a question about parking for employees, Mr. Pennisi responded that the pizzeria’s two (2) delivery 
vehicles would be parked in the lower lot.  Salon employees currently park in the upper lot in a tandem 

configuration.  Mr. Quinn stated that there is sufficient room for tandem parking without any spillage into the 
right-of-way but since tandem parking is not allowed in the Township, the Applicant would have to request a 

design exception in order to continue the practice.  Mr. Schley added that the tandem parking arrangement is not 
shown on the plans and additional relief for minimum aisle width and minimum setback from a property line for 

the upper parking area is required.  The Applicant stipulated that the tandem parking area in the upper lot would 

be designated for employees only and identified with appropriate signage. 
 

Mr. Pennisi testified that all deliveries to the restaurant would arrive early in the morning before the pizzeria 
opens and that he would be present for those deliveries.  He added that garbage removal (dumpster service) 

takes place early Friday mornings. 

 
A discussion ensued as to whether the pizzeria should be considered a retail sales and services establishment 

(permitted use) or  a delivery restaurant (requiring a d-1 “use” variance).  Mr. Warner counseled the Board that 
in order to be designated as a “delivery restaurant,” the pizzeria would have to meet at least one (1) of the 

following three (3) criteria as stated in Ordinance §21-3.1 (definitions):  “…75% or more of the number of orders 

and/or 75% or more of the quantity of goods sold and/or 75% or more of the sales revenues are intended to be 
by way of deliveries, to be made by a limited number of motor vehicles owned or being used on behalf of the 

establishment.”  
 

The meeting was opened to the public for questions for this witness.  Todd Edelstein, 172 Riverside Drive, asked 
whether the parking lot would be paved and where vehicles would park when it snows.  Mr. Pennisi responded 

that only the handicapped parking stall would be paved.  He stated that he is responsible for snow removal for 

both the upper and lower lot, adding that there had never been issues.  Hearing no further questions, that 
portion of the hearing was closed. 

 
Kenneth J. Fox, AIA, PP, senior architect and president of Fox Architectural Design PC, Ledgewood, NJ, was 

accepted by the Board as an expert in the fields of architecture and professional planning.  Mr. Fox provided a 

brief overview of the site and the existing structure, stating that both the portion of the parking lot that extends 
onto the Post Office property and the shed located on the Post Office property would be removed.  He added 

that based on comments made at the first meeting (06/09/2021), the Applicant now proposes to pave the 
handicapped accessible parking stall along with the surrounding area and to provide a ramp from that parking 

stall to the building so that accessibility for handicapped patrons would be available via hard surface from the 
ADA parking stall to the building.  Mr. Fox affirmed that the ramp design would be revised to be ADA compliant. 

 

Mr. Fox stated that, in response to comments made by the Environmental Commission and the Historical Society 
of the Somerset Hills Historic Preservation Advisory Committee, the façade was changed and a small amount of 

additional floor area was added to make the entire building two (2) stories (affecting the FAR deviation slightly) 
so that the building would be more consistent with the historical character of the area.  Exhibit A-2, page EX-1 

of 1, dated 09-07-2021, titled “Proposed Delivery Restaurant Interior” and prepared by Fox Architectural Design, 

was entered into evidence. After reviewing the revisions made, Mr. Fox stipulated that the office area on the 
second floor would be used solely for the pizzeria and not leased out.  He added that there would be an ADA 

compliant bathroom on each floor and stipulated that there would be no indoor seating.   
 

Exhibit A-3, a Building Coverage and Calculations Sheet, revised 09-07-2021 was entered into evidence to 

address the lot coverage discrepancy pointed out in Mr. Quinn’s memo dated 09-07-2021.  The remaining items 
in his memo, along with those contained in Mr. Schley’s memo dated 09-01-2021 were addressed.  Mr. Fox also 

addressed the items in the Fire Official’s memo of 08-25-2021 and the Basking Ridge Fire Company’s memo 
dated 09-01-2021 to the satisfaction of the Board.  Finally, he confirmed that the picket fence that encroaches 

into the Township right-of-way has already been removed.   
 

Based on the testimony proffered by Mr. Pennisi, Mr. Fox opined that the proposed pizzeria did not meet any of 

the three (3) 75% criteria standards required to be designated as a delivery restaurant and therefore, the Board 
could consider this a retail sales establishment which is a permitted use in the B-1 Village Business Zone.         
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Mr. Pennisi stipulated to providing a report to the Zoning Officer every six (6) months for two (2) years 
confirming that, based on the daily operations, the pizzeria did not meet any of the 75% thresholds. 

 
The Board conducted a straw poll and unanimously agreed that the restaurant as proposed should be considered 

a retail sales establishment and therefore would not require a “d-1” use variance. 
 

Mr. Fox provided testimony to satisfy the statutory requirements for the Board to grant the requested relief for 

the remaining “d-4” FAR variance and the dimensional variances. 
 

A significant discussion ensued concerning the deficit in parking stalls.  Mr. Pennisi testified that there had never 
been an issue in the past and stipulated to using no more than two (2) delivery drivers at any one time. 

 

Hearing no further questions from the Board or its professionals, the hearing was opened to the public for 
questions or comments.  Todd Edelstein, 172 Riverside Drive, was duly sworn and expressed support for the 

project.  Hearing no further questions or comments from the public, that portion of the hearing was closed. 
 

Mr. Rittie did not offer a closing summary.  Mr. Warner reviewed the relief requested and the conditions of 

approval. 
 

After deliberating, the Board concluded that the Applicant had satisfied the positive and negative criteria required 
for the variances requested.  Mr. Tancredi moved to direct the Board Attorney to draft a resolution memorializing 

the Board's decision to grant Preliminary and Final Site Plan approval and to grant relief for the variances and 
exceptions as requested, subject to the conditions stipulated to by the Applicant and as stated during 

deliberations.  Mr. Kraus seconded. 

 Roll call:  Aye:  Baumann, Cambria, Genirs, Kraus, Pavlosky, Pochtar, Tancredi 
    Nay:  NONE 

 Motion carried. 
 

2020 ANNUAL REPORT AND RECOMMENDATIONS 

Mr. Warner gave a brief summary of the Board’s role in making zoning recommendations to the Township 
Committee and Planning Board based on applications that have been heard in 2020.  He then asked the Board to 

review the report and email any revisions directly to him.  Final discussion and potentially adoption of the report 
will be scheduled for October. 

 
COMMENTS FROM MEMBERS OR STAFF - NONE 

 

ADJOURN 
Moved by Mr. Tancredi, seconded by Ms. Pochtar, all in favor and carried, the meeting was adjourned at 11:28 PM. 

 
Respectfully submitted, 

 

 
Cyndi Kiefer, Secretary 
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